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This is the ninth in a series of articles about how corporate and government law depart-
ments can improve their performance and add measurable value to the organizations.




As the incoming CEO of an established com-
pany, what would you do with a division or
department which had very little data, aside
from total fees, number of items purchased for
the last two years, their variety and complexi-
ty, and the relative effectiveness of each item
or service purchased? What would you do with
a business unit which was unable to forecast
its requirements for external professional ser-
vices for the next three years? And what would
you do if the company failed to leverage its
purchasing power by not relying on advanced
strategic sourcing practices?

These are not big concerns when looking at
sectors such as banking, insurance, telecom,
big pharma and global manufacturing compa-
nies because they continue to refine their prac-
tices for retaining external counsel. Still, the
aftertaste of cost reduction programs regard-
ing legal fees for law departments is not pleas-
ant. Legal procurement professionals often
encounter passive resistance even when invit-
ed to team up with their legal department to
introduce a new business model for retaining
legal counsel. With the possible exception of
the US, the economies of most countries are
unstable. Even the Chinese economy is slow-
ing its rate of growth. Some would observe
that annual rate and price increases averaging
5 % or 6 % are not sustainable for legal ser-
vices in many markets. One financial institu-
tion reported increases averaging 14 % per
year over the last 5 years — a rate that is 3 to 4
times higher than increases for other goods
and services or of wages in the organization.

While law firms will not be enthusiastic about
changes to the status quo of business
arrangements with their primary clients, most
will be receptive to initiatives that deepen rela-
tionships and increase market share. The most

progressive firms seek out clients that are pre-
pared to invest the time and money to inno-
vate and to carve out new ways to package,
source, deliver and price legal services.

For legal department leadership charged with
reducing legal spend, the answer cannot be
found in asking for bigger discounts or mount-
ing a procurement process that targets a race
to the bottom of the barrel for better hourly
rates. A new business model for relationships
with external counsel requires a complete re-
think of traditional arrangements. Companies
and their legal leadership are at a net disad-
vantage unless they get quite a few things
right.

First, two years worth of detailed data about
the number and complexity of matters should
be obtained from each law firm. The data
should include the number of hours for each
experience level in the firm. Few companies
have this information available from their
matter management systems or accounting
data bases even though improving law firm
practice patterns represents 50 % or the sav-
ings available once discounts are exhausted.

Second, the company should forecast its re-
quirements for legal services twinned with
measures to improve productivity in legal ser-
vices delivery and administration. The forecast
should be quantified and converted into a
scope of work that forms part of a request for
proposals for legal services.

Third, the company should consider the next
generation of “convergence” in the number of
primary, specialist and regional law firms it
retains. There are arrangements where firms
are retained for legal work and to manage
workflows, quality and pricing of a network of
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secondary firms for entire regions on behalf of
the company. Increasing market share and
making longer-term commitments for work to
still fewer firms allows primary firms to mi-
grate to new pricing models and to innovate
with service delivery.

Fourth, the company must acquire expertise
so that it can evaluate the cost-effectiveness of
alternative fee arrangements (AFAs). This is
particularly important when applying alterna-
tive fee arrangements to non-recurrent and
complex legal work as well as to large portfo-
lios of work. A solid understanding of law firm
economics is a pre-requisite to negotiating
fair, alternative pricing with law firms. Both
legal and procurement professionals should be
at the top of their game in this respect and
avoid variations of hourly-based fees.

Fifth, getting the non-hourly price and condi-
tions right for individual matters is a compan-
ion piece to a new business model with exter-
nal counsel. Inside counsel must understand
optimal staffing patterns as well as the related
planning assumptions and their probabilities
when budgeting individual matters in the con-
text of a multi-year AFA program.

Sixth, the company should evaluate the per-
formance of its primary counsel every six
months. Criteria and process should be set out
in the terms of engagement, even if the firm is

sole-sourced, and even if fees are not tied to
performance. The usual key performance indi-
cators include results, service, innovation, and
cost-management.

Finally, there should be a formal commitment
by the General Counsel to a detailed, written
project plan to implement each of the six ele-
ments above. Preparation and an execution
strategy that is properly resourced will im-
prove the prospect of success every time. Sev-
en critical steps for a new deal — no margin for
€error.
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Attend “Arriving at a Fair Price for External
Legal Services until 2023”, a 1-day workshop
presented jointly with Validatum’s Richard
Burcher sponsored by Buying Legal Council.
London, UK. June 12th, 2019. https://
www.buyinglegal.com/EMEA-Pricing-Work-
shop/
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