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Four Questions in Legal Sourcing

By Richard G. Stock, M.A., FCIS, CMC, Partner with Catalyst Consulting

This is the second in a series of articles about how corporate and government law depart-
ments can improve their performance and add measurable value to the organizations

The trade organization for legal procurement, Buying Legal Council (see www.buyinglegal.-
com), recently released the results of its 2018 survey. The themes covered by the study were

the impact of and the value realized by procurement
professionals;

«partnering with law departments to deliver results;
-evidence of metrics, commitments to improvement,
and of continuing education increasingly defining the
market for legal services.

Some 153 legal procurement specialists completed the
survey earlier year. Many of those involved on a full-
time basis with sourcing legal services come from fi-
nancial institutions, the insurance industry, pharma-
ceutical companies and global manufacturing. There
are others still who specialize in the procurement of
professional services such as IT, human resources or
management consulting and who support the legal
function. As a management consultant involved with
RFPs for legal services on behalf of 75 companies
since 1998, usually at the request of the
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Chief Legal Officer, I have seen the contribu-
tion that procurement professionals bring to
the table.

One chapter of the survey report addresses key
benchmarks, particularly those which concern
savings. The question posed was “How much,
as a percent of total spending with legal ser-
vice providers, do you believe your efforts have
helped save the organization in the last year?”
The responses averaged 14.6 %. When asked
about target savings for 2018, the answer was
16.9 %. This is encouraging.

Yet, at least four questions remain for both
procurement professionals and their law de-
partment clients. The first is “How does one
measure savings”? There is good legal spend
(transactions) and necessary legal spend (liti-
gation). Are savings determined by the size of
the discount, the number of hours worked, to-
tal legal expenses or some combination of
each? Do we expect a company’s total legal
spend in 2018 to be 16.9 % lower than its total
legal spend in 2017 — effectively a comparison
of absolute expenditures? The next survey
should set out a single methodology for partic-
ipants to use when calculating savings.

The second question relates to the use of al-
ternative fee arrangements (AFAs) and pre-
matter scoping, also known as legal project
management and budgeting. The Buying Legal
Council survey found that the three most ef-
fective techniques to deliver value in legal ser-
vices procurement were “pre-matter scoping”
of work, the negotiation of AFAs, and the cre-
ation of panels or lists of preferred firms.

I would agree in every respect. However, it is
not really possible to use AFAs, except on the
most routine matters, without also relying on
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detailed matter budgeting by the law depart-
ment and their law firms as a pre-requisite.
Procurement and legal professionals should be
scoping entire portfolios of legal work with
variables that include legal specialization, the
number and types of matters together with
their complexity levels, and the overall hours
anticipated per year for each jurisdiction of
interest to the company.

This scope of work should then make its way
into RFPs, whether these be invitational or
competitive. It then becomes possible to align
the financial incentives for the law firm with
those of the law department and to do so at a
predictable price for all types of work. Failure
to do so relegates AFAs and matter scoping to
routine work. Serious savings invariably stall
for a company after 10 years of RFPs when an-
chored in some variation of hourly- based fees.
The next survey should ask about the extent to
which the entire portfolio of legal work is
scoped and then sourced on a non-hourly ba-
sis.

Our third question arises from the report find-

ing that the top three goals for procurement

professionals in 2018 were ranked as

« Dbetter capture and analysis of spending
data

» reduced legal spending

« improved management of legal work

These are worthy goals. It makes perfect sense
that better data capture and analytics be
ranked first. Many companies that have had
commercial systems in place for years to re-
ceive, analyse and process legal invoices are
still missing half of the data. For the most
part, they rely on matter management systems
that are very precise at spotting unauthorized



tasks, hours, rates or fee-earners on bills. They
are not used to sort matters by complexity
within a specialization. And they are not used
to examine and compare law firm staffing pro-
files and practice patterns against each other
and against a standard. Yet, they could be
adapted to do so. The next survey should in-
quire about these capabilities and the extent to
which this type of analysis takes place as a way
to determine appropriate (non-hourly) fee
arrangements.

The survey report is eloquent about the evolu-
tion of collaboration between legal procure-
ment and legal operations. This makes sense
from the point of view of data capture, data
analysis and the management of legal sourcing
processes. In my experience, the selection of
firms for critical and sensitive transactions,
significant litigation and regulatory work
tends to be relationship and professionally-
based. It is rarely the object of a procurement
process. Either these firms are always on the
preferred list or they are selected regardless of
the roster. The next survey would do well to

inquire about the extent to which this type of
work is incorporated into the formal sourcing
process and whether it is priced on other than
an hourly basis. Many hard-won savings in le-
gal procurement are eclipsed by exceptional,
expensive “bet-the-company” work.
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